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INTRODUCTION 

This appeal concerns the validation of revenue bonds 

underpinning one of the largest economic development projects in 

Georgia history.  Rivian Horizon LLC, a subsidiary of electric vehicle 

manufacturer Rivian Automotive, Inc. (“Rivian”), plans to construct and 

operate a manufacturing facility in Morgan County and Walton County, 

Georgia. To incentivize Rivian to locate its plant here, the local 

development authority carefully structured the revenue bond 

transaction to provide property tax incentives to Rivian while also 

ensuring the local governments will receive substantial payments 

instead of tax revenue.  To do so, the parties used a “bonds for title” 

transaction structure, which is common in economic development 

projects across the State. 

Despite the parties’ careful planning and meticulous transaction 

preparation, the Superior Court of Morgan County denied validation of 

the revenue bonds.  The trial court made multiple erroneous findings as 

part of this conclusion.  It variously applied incorrect legal standards, 

misread and misapplied caselaw, and held parties to incorrect burdens 

of proof.  Consequently, the trial court’s order should be reversed. 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction under O.C.G.A. § 5-6-34(a)(1) because 

the trial court’s order denying bond validation is an appealable final 

judgment.  This Court also has jurisdiction under O.C.G.A. §§ 5-6-

34(a)(4) and 36-82-77(a) because appeals from orders granting or 

denying validation of revenue bonds will proceed “under the procedure 

provided by law in cases of injunction.” 

Jurisdiction is properly with this Court because this appeal does not 

present issues within the Supreme Court of Georgia’s exclusive 

jurisdiction.  See Ga. Const. art VI, § VI, ¶2; O.C.G.A.§ 15-3-3.1(a). 

This appeal is timely because the trial court entered the final order 

denying bond validation on September 29, 2022, and the State filed its 

Notice of Appeal on October 28, 2022 in accordance with O.C.G.A. § 5-6-

38(a). 

ENUMERATION OF ERRORS 

1. The trial court erroneously held the Rental Agreement 

creates an estate for years rather than a usufruct; 

2. The trial court erroneously held the Rental Agreement does 

not create a bailment for hire; 
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3. The trial court erroneously denied validation based on its 

incorrect finding the JDA did not prove the Project and the 

bonds were economically feasible; 

4. The trial court erroneously denied validation based on 

concerns local infrastructure costs might not be offset by great 

benefits to the local community; and 

5. The trial court erroneously denied validation because the 

bond resolution waived the performance audit and review 

requirements of O.C.G.A. § 36-82-100. 

STATEMENT OF THE CASE 

A. Material Facts. 

Rivian is a publicly traded company that designs, develops, and 

manufactures electric vehicles.  R-4 at 44, 69–70.  After Rivian put out a 

request for information on potential locations for a manufacturing site, 

the State of Georgia and the Joint Development Authority of Jasper 

County, Morgan County, Newton County, and Walton County (the 

“JDA”) competed with several other states to become the project site.  R-

4 at 96.  The State and the JDA were successful, and in May 2022, they 

entered into an Economic Development Agreement (“Agreement”) with 

Rivian.  Id.; R-2 at 386.   
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The Agreement formalizes the arrangements between the parties 

for the construction and operation of an electric vehicle manufacturing 

facility on land in Morgan and Walton Counties (the “Project”).  R-2 at 

389, 395.  Under the Agreement, Rivian must utilize the property for the 

exclusive purpose of manufacturing electric vehicles.  Id. at 389, 395.  It 

must directly create 7,500 new, fulltime jobs in Georgia.  Id. at 395.  If 

Rivian fails to meet its obligations under the Agreement, it is 

contractually obligated to repay the public incentives it received from the 

State and the JDA.  Id. 

To induce Rivian to locate the Project in Walton and Morgan 

Counties, the parties structured the transaction to provide property tax 

incentives to Rivian while also ensuring that local governments will 

receive predetermined payments instead of tax revenue, known as 

Payments in Lieu of Taxes (“PILOT payments”).  R-2 at 389, 569.  First, 

as described in the Agreement, the State owns the property where the 

Project is being developed.  Id. at 401–05.  The State will lease the 

Property to the JDA via the Intergovernmental Lease Agreement.  Id.  

Second, the JDA will lease the property to Rivian via a Rental 
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Agreement.  Critically, the Rental Agreement grants Rivian a usufruct1

in the real property and a bailment for hire in the personal property, 

which comprise nontaxable interests.  R-2 at 30–31, 79. 

This transaction structure was reviewed and approved by the 

Boards of Tax Assessors of Morgan and Walton Counties (“Boards of 

Assessors”).  In their respective resolutions approving the transaction, 

both Boards of Assessors determined that the Rental Agreement grants 

a usufruct to Rivian.  R-2 at 652, 765.  The Boards of Assessors also 

approved and executed the PILOT Agreement, in which Rivian commits 

to making PILOT payments despite its nontaxable interest in the 

Project.  R-2 at 571. 

Next, the JDA determined the Project would promote trade, 

commerce, industry, and employment opportunities and consequently 

authorized the issuance of up to $15 billion in revenue bonds in 

connection with the Project, with the first bond in the amount of $5 

billion.  R-2 at 35, 38.  Rivian will purchase and hold the bonds.  Id. at 

35, 115.  The amount of principal outstanding on the bonds depends on 

1 A usufruct is “merely a license in real property,” which gives the tenant 
“authority to do a particular . . . series of acts on [the] land of another 
without possessing any estate or interest therein.”  Jekyll Dev. Assoc. v. 
Glynn Cnty. Bd. of Tax Assessors, 240 Ga. App. 273, 274 (1999).  
Usufructs are not subject to ad valorem property taxes. 
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progress in construction of the Project.  All bonds will be issued 

simultaneously as “draw down” instruments with a maximum principal 

amount available to be drawn.  R-2 at 36, 115, 414.  This allows Rivian 

to draw down the principal amount incrementally as it invests capital 

into the Project.  See id.

In this “bonds for title” transaction, the JDA will issue its revenue 

bonds and acquire legal title to or a legal interest in the buildings and 

the equipment as they are constructed and installed at the Project site.  

R-2 at 79, 115, 413.  Rivian must construct and equip the Project using 

its own funds and then transfer title to those assets to the JDA (or its 

designee) in exchange for the bonds.  Id. at 115.  Ultimately, a tax-

exempt entity will hold title to the assets while Rivian holds bonds in a 

principal amount equal to the value of the assets.  Id.  Then, per the 

Rental Agreement, the JDA will allow Rivian to use and operate the 

assets.  R-2 at 79, 413. 

This arrangement is common in economic-development projects 

across Georgia.  R-4 at 90, 92–93.  There are several advantages to this 

transaction structure.  First, no public money is at stake.  Rivian has an 

“absolute and unconditional” obligation to make rental payments to the 

JDA in an amount equal to the debt service that the JDA owes to Rivian 
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(as bondholder).  R-2 at 85–86.  As the bond agreements make clear, 

neither the JDA nor its member counties are obligated to pay for the 

bonds aside from transferring Rivian’s rental payments.  R-2 at 37, 55, 

102, 415.  Second, the Project will become more profitable for the counties 

over time.  Currently, the Property generates roughly $80,000 annually 

in local tax revenue.  R-4 at 39.  While the Property will not generate ad 

valorem tax revenue, it will generate at least $1.5 million annually in 

PILOT payments.  These payments will increase to total at least $300 

million over the next 25 years.2  R-2 at 512–13; R-4 at 34. 

B. Relevant Proceedings Below. 

The Superior Court of Morgan County held a bond validation 

hearing on July 28, 2022.  R-2 at 620.  During the hearing, seven Morgan 

County residents were allowed to intervene (the “Intervenors”).  R-2 at 

7. 

The JDA submitted the documents described above as evidence, 

without objection from the Intervenors.  R-2 at 18–21, which contained 

the documents described above.  The JDA then called two witnesses: 

Jerry Silvio, the Chair of the JDA, and Andrew Capezzuto, the Chief 

2 The trial court incorrectly described the PILOT structure as providing 
for “$1,300,000.00” in annual payments.  R-2 at 1218. 
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Administrative Officer and General Counsel for the Georgia Department 

of Economic Development.  Mr. Silvio testified about the JDA’s purpose, 

the structure of the bonds, the bond documents, the Project’s economic 

benefits, and the JDA’s findings related to the Project and the Bonds.  R-

4 at 24–40.  He discussed the JDA’s internal banking and accounting 

expertise to analyze the viability of the Project, along with two economic 

development consultants retained by the JDA.  R-4 at 39–40, 68.  Mr. 

Capezzuto testified about the State’s analysis of Rivian and the direct 

and indirect economic benefits of the Project.  R-4 at 92–96, 102–12.   

The Intervenors called no witnesses and submitted as their only 

evidence Rivian’s Securities and Exchange Commission (“SEC”) Form 

10-K for 2021 and Form 10-Q for the first quarter of 2022.  R-4 at 49, 59. 

On September 29, 2022, the trial court denied validation of the 

bonds, finding that the bond proposal was not sound, feasible, or 

reasonable.  R-2 at 1215–48.  The trial court found the bonds could not 

be validated because the Project was not economically feasible.  R-2 at 

1235–38.  The trial court’s sole support for this holding was the 

Intervenors’ hypothetical, worst-case scenarios extrapolated from the 

standard cautionary language in Rivian’s securities filings.  Id.  The trial 

court also found validation would not be sound, feasible, or reasonable 
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because the JDA waived performance audits, despite being allowed to do 

so by statute.  Id. at 1228–32.  Finally, the trial court denied bond 

validation because it did not believe the JDA met its burden of showing 

the Project would benefit the local community, consistent with O.C.G.A. 

§ 36-62-2(6)(N).  Id. at 1238–39.  The trial court did not consider the 

JDA’s evidence presented in the transactional documents or in testimony 

and instead focused exclusively on the lack of third-party studies of the 

benefits and impacts on the local community.  Id. at 1239. 

The trial court also held the Rental Agreement does not create a 

usufruct or a bailment for hire, and therefore the Project’s real property 

and equipment were subject to local property taxes.  Id. at 1239–46.  In 

reaching this conclusion, the trial court misapplied well-established 

Georgia law, including GeorgiaCarry.Org, Inc. v. Atlanta Botanical 

Garden, Inc., 362 Ga. App. 413 (2022).  R-2 at 1242–45.  Even though the 

lease in GeorgiaCarry.Org expressly created an estate for years rather 

than a usufruct, 362 Ga. App. at 416, the trial court compared some of 

the site maintenance restrictions in that lease with the Rental 

Agreement’s site maintenance provisions, and because they were 

similar, concluded the Rental Agreement conveyed an estate for years.  

Id. at 1243–45.  Similarly, the trial court found the Rental Agreement 
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did not convey a bailment over the site equipment because it gave Rivian 

control over the equipment.  Id. at 1245. 

This appeal followed.  The JDA has separately appealed from this 

same order.  See Joint Development Authority of Jasper County, Morgan 

County, Newton County, and Walton County v. State of Georgia, No. 

A23A0574 (Ga. Ct. App.)  The State adopts the JDA’s arguments on 

appeal and responds further below. 

SUMMARY OF ARGUMENT 

The trial court’s ruling should be reversed for five reasons. 

First, the trial court erroneously found the Rental Agreement 

conveys an estate for years to Rivian rather than a tax-exempt usufruct.  

Most importantly, the trial court discounted the Rental Agreement’s 

express statement that the parties meant to convey a usufruct to Rivian.  

The trial court also ignored the other four factors that indicate a 

usufruct—the Rental Agreement’s ad valorem taxation language, its 

restrictions on Rivian’s use of the property, the JDA’s continuing 

authority over the property, and Rivian’s inability to alienate its interest 

in the property.  Instead, the trial court misapplied GeorgiaCarry.Org, 

Inc. v. Atlanta Botanical Garden, Inc., 362 Ga. App. 413 (2022), which is 

fundamentally different because the lease at issue there expressly 
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conveyed an estate for years.  Further, the trial court should have 

deferred to the findings of the Boards of Assessors that the Rental 

Agreement conveyed a usufruct.  Unless this Court corrects the trial 

court’s error, local development authorities’ abilities to offer tax 

exemption incentives may be hindered and economic development efforts 

could suffer. 

Second, the trial court incorrectly held that the Rental Agreement 

does not convey a property tax exempt bailment in the site equipment to 

Rivian.  A bailment exists when the bailee enjoys exclusive possession of 

the bailed property but does not acquire title to that property.  

Accordingly, the bailed property is exempt from local property taxes.  The 

Rental Agreement explicitly conveys a bailment to Rivian and provides 

a quitclaim bill of sale mechanism consistent with conveyance of a 

bailment.  The trial court ignored this, stating “Rivian has control over 

the equipment, and a bailment was not intended.”  R-2 at 1245.  But the 

trial court should have reached the opposite conclusion because exclusive 

possession over property is the hallmark of a bailment. 

Third, the trial court should not have considered the Project’s 

economic viability as part of its “sound, feasible, and reasonable” 

determination.  Georgia’s appellate courts have repeatedly made clear 
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that the underlying economics of a project are not part of the 

development authority’s prima facie case.  Further, the trial court 

applied the wrong standard of review to its sound, feasible, and 

reasonable determination.  It should have followed the standard in 

Savage v. State, 297 Ga. 627, 631–32 (2015), which dictates that courts 

should defer to the development authorities’ findings on economic benefit 

and viability where that finding is not unreasonable or contradicted by 

actual evidence.  If that standard had been applied here, the trial court 

would have found overwhelming support for the JDA’s findings, 

especially given the lack of contradictory evidence presented by the 

Intervenors. 

Fourth, the trial court incorrectly found that the JDA did not 

establish its prima facie case that the Project would benefit the general 

welfare of the local community.  But that holding ignored the ample 

evidence the JDA presented through the transaction documents—which 

contractually require creation of jobs and an initial $5 billion investment, 

as well as annual PILOT payments—and testimonial evidence showing 

that the Project will give rise to these benefits, as well as the indirect 

benefit of new local tax proceeds from growth in the construction, 

housing, and retail sectors.  The trial court ignored the transactional 
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documents and picked holes in the testimonial evidence.  In so doing, it 

held the JDA to a higher burden than is required for a prima facie

showing, and also failed to shift the burden to disprove the JDA’s initial 

showing to the Intervenors, who presented no refuting evidence.  The 

trial court essentially substituted its own skepticism for the analysis of 

the multiple local governing bodies that approved the Project and found 

it would benefit the local community while imposing few costs on local 

infrastructure. 

Fifth, the trial court improperly denied validation of the revenue 

bonds because they were exempted from performance audits.  This ruling 

ignores O.C.G.A. § 36-82-100’s plain language in two ways.  First, the 

audit requirements only apply when a “local authority [is] expending 

bond proceeds.”  Id. § 36-82-100(c).  Here, Rivian, not the JDA—the local 

authority—is spending the bond proceeds.  Additionally, it was improper 

for the court to require the JDA to comply with a condition it expressly 

waived pursuant to statute. 

STANDARD OF REVIEW 

In appeals of bond validation proceedings, the Court reviews a trial 

court’s factual findings under the “any evidence” standard.  Savage, 297 

Ga. at 631–32.  The trial court’s legal conclusions are reviewed de novo, 
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meaning this Court “owe[s] no deference to the trial court’s ruling and 

appl[ies] the ‘plain legal error’ standard of review.”  Vasile v. Addo, 341 

Ga. App. 236, 240 (2017) (cleaned up). 

ARGUMENT AND CITATION TO AUTHORITY 

I. The Rental Agreement conveys a usufruct. 

The Rental Agreement conveys a nontaxable usufruct in the 

property to Rivian, not an estate for years.  The trial court erroneously 

held otherwise, contradicting well-established Georgia law.  Unless this 

Court corrects the trial court’s error, the State’s ability to attract 

economic development projects will be jeopardized because local 

development authorities may not be able to offer incentives through a 

similar usufruct structure. 

A. The Rental Agreement plainly conveys a usufruct to 
Rivian. 

A lease for a specified term grants a tenant one of two types of 

rights in the property: a usufruct or an estate for years.  

GeorgiaCarry.Org, Inc. v. Atlanta Botanical Garden, Inc., 306 Ga. 829, 

838 (2019).  A usufruct is “a license in real property,” which gives the 

tenant “authority to do a particular act or series of acts on [the] land of 

another without possessing any estate or interest therein.”  Jekyll Dev. 

Assoc. v. Glynn Cnty. Bd. of Tax Assessors, 240 Ga. App. 273, 274 (1999) 
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(emphasis in original); see also O.C.G.A. § 44-7-1(a).  In contrast, “[a]n 

estate for years carries with it the right to use the property in as absolute 

a manner as may be done with a greater estate,” such as a fee simple 

interest.  O.C.G.A. § 44-6-103. 

Where, as here, a lease’s term is five years or more, the lease 

presumptively conveys an estate for years.  Macon-Bibb Cnty. Bd. of Tax 

Assessors v. Atl. Se. Airlines, Inc., 262 Ga. 119, 119 (1992).  But that 

presumption is readily overcome if “the contrary is agreed upon by the 

parties to the contract and is so stated in the contract.”  O.C.G.A. § 44-7-

1(b).  Ultimately, “[w]hether an estate in the land passes to the tenant, 

or he obtains merely the usufruct depends upon the intention of the 

parties; and this is true without regard to the length of the term.”  

GeorgiaCarry.Org, Inc. v. Atlanta Botanical Garden, Inc., 362 Ga. App. 

413, 416 (2022). 

In determining whether the parties meant to convey a usufruct or 

an estate for years, the “key inquiry turns upon whether various 

restrictions in the agreement, limiting [the lessee’s] use of the premises, 

sufficiently negate the presumption that this is an estate for years.”  

GeorgiaCarry.Org, Inc., 306 Ga. at 840.  Courts examine five factors to 
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ascertain whether the parties meant to convey a usufruct or an estate 

for years: 

(i) the terms used in the instrument of conveyance to 
describe the grantee’s rights; (ii) any provisions in the 
instrument addressing the parties’ understanding as to 
liability for ad valorem taxes; (iii) the grantor’s “retention of 
dominion or control over the leased property”; (iv) which 
party has retained the duties to keep and maintain the 
premises and appurtenances; and (v) whether the grantee 
may assign the lease or allow any part of the leased premises 
to be used by others without the grantor’s consent. 

City of Coll. Park v. Paradies-Atlanta, LLC, 346 Ga. App. 63, 66 (2018) 

(citations omitted). 

Here, all five factors reflect that the parties conveyed a usufruct. 

The Rental Agreement terminology.  The Rental Agreement’s 

language makes clear that the parties meant to convey a usufruct.  The 

Rental Agreement states it “does not grant and shall not be construed as 

a grant of title or a leasehold estate to” Rivian and “[i]t is the intention 

of the parties that the interest of [Rivian] hereunder shall be a usufruct 

… and not an estate for years.”  R-2 at 79.  Georgia courts have near-

universally found similar express statements of intent to accurately 

indicate whether an estate of years or usufruct was conveyed.  See E. Air 

Lines, Inc. v. Joint City-Cnty. Bd. of Tax Assessors, 253 Ga. 18, 19 (1984) 

(relying on stated intent that “no estate for years shall pass”); Paradies-
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Atlanta, 346 Ga. App. at 67 (relying on language that tenant’s rights 

“constitute a usufruct” and “[n]o estate shall pass out of [the] City”).  In 

fact, the State has found no cases in Georgia where a court has ignored 

the parties’ characterization of an agreement as a usufruct and instead 

found an estate for years. 

The Rental Agreement’s ad valorem taxation provisions.  The 

Rental Agreement’s provisions on ad valorem taxation and PILOT 

payments are also consistent with a usufruct.  Georgia courts have found 

that leases requiring a monthly “service payment” to a municipal 

landlord replaced ad valorem taxes and therefore constituted a usufruct. 

Atl. Se. Airlines, 262 Ga. at 121.  Similarly, lease terms requiring an 

authority’s cooperation and protection from ad valorem taxes also 

indicate a usufruct.  Diversified Golf, LLC v. Hart Cnty. Bd. of Tax 

Assessors, 267 Ga. App. 8, 11–12 (2004). 

The Rental Agreement contains these same provisions.  It states 

that no ad valorem taxes will be levied on the Project because “the 

interest in the Project created hereby in [Rivian], under current Georgia 

law, is a mere usufruct and/or bailment for hire, which is not a taxable 

interest for purposes of ad valorem taxation.”  R-2 at 89.  Relatedly, 

Rivian has an obligation to make PILOT payments, also consistent with 
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a usufruct.  Id.  The Agreement also requires the JDA to cooperate with 

Rivian in contesting the imposition of ad valorem taxes and prohibits the 

JDA from taking actions “tending to cause or induce the levy of ad 

valorem taxes on the Project.”  Id. 

The JDA’s continuing control over the Project.  The Rental 

Agreement maintains the JDA’s control over the Project, which also 

indicates a usufruct.  Georgia courts have found a variety of restrictive 

provisions allowing the lessor to exercise control over a property are 

consistent with a usufruct.  For example, the obligation “to expend 

certain minimum sums in making repairs and improvements,” Jekyll 

Dev. Assocs., 240 Ga. App. at 276, or compliance with various health, 

safety, environmental, and anti-discrimination laws.  Atl. Se. Airlines, 

262 Ga. at 120–21.  Additionally, lease provisions giving the lessor the 

right to enter and inspect the premise at any time are consistent with a 

usufruct.  Jekyll Dev. Assocs., 240 Ga. App. at 277. 

The Rental Agreement contains these same restrictions.  Rivian 

must comply with certain health, environmental, safety, and anti-

discrimination laws, or risk termination of the lease.  R-2 at 80, 83, 90, 

97–98.  Rivian must also spend at least $5 billion on a vehicle 

manufacturing and research facility, and failure to meet that 
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requirement may result in clawbacks and penalties.  Id. at 81–82.  

Finally, the JDA may enter the Project “at all reasonable times” to 

examine and inspect the premises.  Id. at 90–91.  These are all indicia of 

a usufruct. 

Further, Rivian’s use of the property is sufficiently restricted by 

the Rental Agreement that a usufruct is presumed.  Usufructs provide 

the grantee with authority only to perform “a particular act or series of 

acts on land of another.”  Jekyll Dev. Assocs, 240 Ga. App. at 276.  In 

contrast, an estate for years allows the grantee to use the property “in as 

absolute a manner as may be done with a greater estate.”  Id.  Here, 

Rivian has only the authority to use the property “for the limited 

purposes of developing and operating vehicle manufacturing and 

research, development, testing, sales, and/or service facilities.”  R-2 at 

83.  Rivian could not use the property to open a chemical manufacturing 

plant or a hunting preserve.  This highly restrictive, limited-use grant 

conveys a usufruct.  See, e.g., Atl. Se. Airlines, 262 Ga. at 121 (restricting 

use to airport-related operations); Chatham Cnty. Bd. of Assessors v. Jay 

Lalaji, Inc., Airport Hotels, 357 Ga. App. 34, 37 (2020) (hotel and 

restaurant). 
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JDA’s control over property maintenance.  The Rental Agreement’s 

property-maintenance provisions also are consistent with a usufruct.  

When a lease both requires maintenance by the tenant and controls how 

the tenant conducts the maintenance, that is a clear indication of a 

usufruct.  See Jekyll Dev. Assocs., 240 Ga. App. at 276 (requirement that 

tenant “comply with various standards” in performance of maintenance 

is a “restriction[] … consistent with the grant of a usufruct”); Diversified 

Golf, 267 Ga. App. at 13–14 (requiring golf course “to pay all costs of 

operating, maintaining, and repairing” the premises and to comply “with 

standards established by the United States Golf Association” were 

restrictions consistent with a usufruct).  The Rental Agreement does just 

that.  It directs Rivian to perform maintenance “in compliance with all 

applicable life and safety codes and all legally enforceable health, 

environmental, and safety ordinances and laws” and requires Rivian to 

cover the cost.  R-2 at 90–91. 

Rivian’s limited ability to alienate its interest.  Rivian’s inability to 

assign or sublet its interest or to pledge its interest in the Project as loan 

collateral is further evidence that the Rental Agreement conveys a 

usufruct.  While an estate for years “normally can be alienated without 

the grantor’s consent,” E. Air Lines, 253 Ga. at 19, “a usufruct … may 
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not be conveyed except by the landlord’s consent.” O.C.G.A. § 44-7-1(a).  

Thus, restrictions on alienability are “inconsistent with an estate for 

years[.]”  E. Air Lines, 253 Ga. at 19.  The Rental Agreement does not 

allow Rivian to assign or sublet its interest freely.  Instead, it must 

obtain the JDA’s written consent, except in the very limited 

circumstance where it sublets to an affiliate that “controls, is controlled 

by or is under common control with” Rivian. R-2 at 71, 95–96.  Further, 

Rivian is unable to pledge its interest in the Project as collateral for a 

loan without the JDA’s consent.  Id. at 95–96. 

B. The trial court’s contrary analysis was erroneous. 

Despite the Rental Agreement’s clear statements that it conveys a 

usufruct, the trial court incorrectly found that it conveyed an estate for 

years to Rivian.  The trial court misapplied well-established Georgia law 

on all five points above, and instead relied wholly on GeorgiaCarry.Org, 

Inc. v. Atlanta Botanical Garden, Inc., 362 Ga. App. 413 (2022), which it 

also misapplied.  R-2 at 1242–45.  In that case, a challenge to the 

Botanical Garden’s firearms ban turned on whether the Garden was 

public or private property, which depended on whether the lease 

conveyed an estate for years or a usufruct.  362 Ga. App. at 414.  The 

court found that the Garden’s lease conveyed an estate for years rather 
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than a usufruct.  Id. at 416.  The court relied on several factors in 

reaching its determination: (1) the lease’s express language created an 

estate for years; (2) the lease’s express language conveyed title to the 

Botanical Garden; and (3) the lease conferred exclusive control, 

possession, and enjoyment of the property on the Botanical Garden.  Id. 

at 417.  None of these factors are present in the Rental Agreement. 

The Rental Agreement expressly creates a usufruct, does not 

convey title to Rivian, and limits Rivian’s use and control of the property.  

Instead of recognizing these fundamental differences between the 

GeorgiaCarry.Org lease and the Rental Agreement, the trial court 

focused on one small part of the GeorgiaCarry.Org court’s analysis and 

took it out of context.  In GeorgiaCarry.Org, the court distinguished the 

lease at issue from the lease in Diversified Golf, LLC v. Hart County 

Board of Tax Assessors, 267 Ga. App. 8 (2004), which was a usufruct.  362 

Ga. App. at 417–18.  In doing so, the GeorgiaCarry.Org court noted the 

Botanical Gardens’ lease contained some use restrictions—the property 

must be used only as a garden, the Botanical Garden’s ability to assign 

rights under the lease was limited, the Botanical Garden had to 

maintain the property and carry insurance—but ultimately these 

restrictions were less than the restrictive lease in Diversified Golf, which 

Case A23A0596     Filed 11/28/2022     Page 28 of 47



23 

required use of wastewater on a golf course.  362 Ga. App. at 418–19.  

The trial court here focused on that part of the analysis, noted the Rental 

Agreement contained some of the same restrictions as the lease in 

GeorgiaCarry.Org, and concluded the Rental Agreement conveyed an 

estate for years.  R-2 at 1243–45.  But that analysis ignores the 

importance the GeorgiaCarry.Org court placed on the type of interest the 

parties meant to convey and fails to account for the parties’ express 

intent to create a usufruct. 

The trial court’s analysis was erroneous for an additional reason.  

The sole reason for structuring the Rental Agreement as a usufruct was 

to create a property tax incentive with a customized, more beneficial 

alternative.  For this to happen, Rivian’s interest must be recognized as 

a usufruct and accordingly exempted from ad valorem property taxation.  

This has already occurred.  The Boards of Tax Assessors have 

confirmed a usufruct and are exempting the property from ad valorem 

taxation.  R-2 at 652, 765.  Because this determination was supported by 

the evidence of the Rental Agreement, the trial court should have only 

reviewed the determinations to see whether the Boards “had acted 

unreasonably, arbitrarily, and capriciously” in making them.  Love v. 

Fulton Cnty Bd. of Tax Assessors, 311 Ga. 682, 694–95, 696 n.15 (2021).  
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It was improper for the trial court, after noting that this same issue was 

pending before it in a challenge to the determinations, to apply a de novo 

standard of review when it would have applied only an arbitrary and 

capricious standard in the challenge to the determinations.  R-2 at 1246.3

C. The trial court’s ruling will hinder economic 
development efforts across Georgia. 

Unless this Court corrects the trial court’s erroneous holding that 

the Rental Agreement conveys an estate for years rather than a usufruct, 

economic development projects within Georgia will be jeopardized. 

As testimony at the validation hearing showed, the usufruct 

transaction structure used here is employed by local development 

authorities across Georgia to incentivize businesses to locate in their 

communities.  R-4 at 32, 90–93.  For example, this structure was used 

and approved in Morgan County for another development project, which 

provided tax incentives for construction of a data center at Stanton 

Springs North.  R-4 at 25–27; see also Order & Final Judgment, State v. 

JDA & Baymare, LLC, No. 2021-SU-CA-051 (Morgan Cnty. Sup. Ct. Mar. 

3 On the same day it issued the Final Order on Bond Validation, the trial 
court dismissed the Intervenors’ challenge to the Boards’ decision 
exempting the property from ad valorem taxes because the Intervenors’ 
certiorari petition was defective.  See Order, Richard M. Haynes, et al v. 
Board of Tax Assessors of Morgan Cnty, et al, No. 2022-CU-SA-126 (Sept. 
28, 2022 Morgan Cnty. Sup. Ct.). 
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15, 2021).  It was also used to incentivize the other three Stanton Springs 

tenants and approved in court.  R-2 at 1097 (citing Order & Final 

Judgment, State v. JDA & Morning Hornet LLC, No. 2018-CA-013 

(Morgan Cnty. Sup. Ct. Feb. 14, 2018); Validation Order, State v. JDA & 

Baxter Healthcare Corp., No. 2012-CA-234 (Morgan Cnty. Sup. Ct. July 

11, 2012)). 

The usufruct structure has been used for economic development 

purposes across Georgia.  The State’s largest economic engine, 

Hartsfield-Jackson Atlanta International Airport, has multiyear rental 

agreements structured with the airlines as usufructs.  See, e.g., E. Air 

Lines, 253 Ga. at 19.  These usufruct agreements are fundamental to the 

Airport’s success.  Similarly, the 30-year agreement for the Mercedes-

Benz Stadium was structured as a usufruct, and the Supreme Court 

upheld the trial court’s dismissal of a citizens’ challenge to the 

agreement.  Love v. Fulton Cnty Bd of Tax Assessors, 311 Ga. 682, 684 

(2021).  Finally, as noted above, local development authorities structure 

numerous economic development project agreements as usufructs to 

achieve the local property tax incentives referenced in this Project.  If 

left undisturbed, the trial court’s decision would wreak havoc with these 

efforts. 
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II. The Rental Agreement creates a bailment over site 
equipment. 

The trial court incorrectly held that the Rental Agreement does not 

convey a tax-exempt bailment in the site equipment to Rivian.  “To create 

a bailment . . . there must be an actual or constructive delivery of the 

goods with actual or constructive possession in the bailee, exclusive and 

independent of the bailor and all other persons.”  Davidson v. Ramsby, 

133 Ga. App. 128, 131 (1974).  Thus, “a bailee of property is entitled to 

its exclusive possession.”  Mossie v. Pilgrim Self-Service Storage, 150 Ga. 

App. 715, 715 (1979); see also O.C.G.A. § 44-12-42.  A bailee does not 

acquire title in the property held and its interest is limited to a right of 

possession.  Booth v. Terrell, 16 Ga. 20 (1854).  Accordingly, the bailee 

does not pay local property taxes on the bailed property.  

The Rental Agreement explicitly states “[i]t is the intention of the 

parties that the interest of [Rivian] hereunder shall be . . . a bailment for 

hire under O.C.G.A.§ 44-6-101, as to the personal property of the 

Project[.]”  R-2 at 79.  Consistent with that intention, the Rental 

Agreement also provides a mechanism for Rivian to remove equipment 

that is “inadequate, obsolete, worn out, unsuitable, undesirable, or 

unnecessary.”  R-88.  If it does so, Rivian must promptly report removal 

to the JDA and provide a quitclaim bill of sale to the JDA.  Id.  Rivian 
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will then redeem bonds corresponding to the book value of the removed 

equipment.  Id.  These quitclaim bill of sale provisions are consistent 

with the JDA’s maintained ownership of the equipment and Rivian’s 

right of possession and use of that equipment. 

The trial court ignored the Rental Agreement’s express language 

creating a bailment and instead reviewed the quitclaim bill of sale 

provisions and concluded “Rivian has control over the equipment, and a 

bailment was not intended,” and consequently that “Rivian has tax 

liability for the equipment of the project.”  R-2 at 1245 (emphasis added).  

But the trial court reached the exact opposite conclusion that it should 

have.  Exclusive possession over property is the hallmark of a bailment.  

See Mossie, 150 Ga. App. at 715; Park N’ Go of Ga., Inc. v. U.S. Fidelity 

& Guar. Co., 266 Ga. 787, 790 (1996).  In this instance, the equipment 

will be used exclusively by Rivian for the benefit of the Project.  For the 

trial court to find otherwise despite clear contractual language stating 

that a bailment was intended was erroneous and warrants reversal. 

III. The trial court improperly found the Project and the bonds 
were not economically feasible. 

The trial court erroneously denied validation of the bonds because 

it ruled that the Project and the bonds were not sound, feasible, or 

reasonable.  R-2 at 1238.  In so holding, the trial court committed three 
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errors: (1) it considered the Project’s economic feasibility; (2) it required 

the JDA to make initial showings beyond its prima facie case; and (3) it 

did not credit the JDA’s overwhelming evidence that the Project is 

economically feasible.  

A. The trial court improperly considered the Project’s 
economic feasibility. 

The trial court should not have considered the Project’s economic 

feasibility as part of its bond validation analysis.  R-2 at 1234–35.  It is 

well-established that the “economic feasibility” of an underlying project 

is outside the scope of judicial review in a bond validation proceeding.  

Nations v. Downtown Dev. Auth. of Atlanta, 255 Ga. 324, 330 (1985).  In 

Nations, bond proceeds were used to finance the construction of 

Underground Atlanta and to reimburse the City of Atlanta for its 

property acquisition costs.  Id. at 325.  Payments of principal and interest 

to the bondholders depended on a “fixed portion of the profits generated” 

from the private businesses in Underground Atlanta.  Id. at 325–28.  

Thus, the security for the bonds depended entirely on the project’s 

economic success or failure.   

The Nations court rejected an argument that the trial court should 

not have validated the bonds because they were not “economically 

feasible.”  Id. at 330.  In doing so, the Supreme Court did not rely on the 
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factual record about whether Underground Atlanta would be profitable.  

Instead, it held that the economic feasibility of the underlying project is 

legally irrelevant to a bond validation proceeding.  Id. (citing Rich v. 

State, 237 Ga. 291, 295 n.2 (1976)).  This is because determinations about 

a particular project’s feasibility depend on economic projections that 

courts are ill-equipped to make.  Accordingly, when “public entities … 

have determined that a considerable public benefit will be generated by” 

an economic development project, the “[c]ourt has no authority to second 

guess that policy decision.”  Franzen v. Downtown Dev. Auth. of Atlanta, 

309 Ga. 411, 427 (2020) (citing Savage, 297 Ga. at 647). 

Here, the trial court incorrectly brought the Project’s economic 

feasibility into the scope of its review based on Greene County 

Development Authority v. State, 296 Ga. 725 (2015), and Carter v. State, 

93 Ga. App. 12 (1955).  R-2 at 1235.  Those cases both direct trial courts 

to consider whether “a proposal to issue [the] bonds,” or underlying 

project, is “sound, feasible, and reasonable” as part of bond validation.  

Greene Cnty., 296 Ga. at 726, Carter, 93 Ga. App. at 19.  However, those 

cases do not ground the “sound, feasible, and reasonable” requirement in 

any statutory provision and instead rely on dicta or other caselaw that 

does not cite a statutory basis for this requirement.  Nor does either case 
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make clear what standard of review trial courts should apply in making 

their “sound, feasible, and reasonable” determination or whether that 

review should include economic analysis of the underlying project. 

In Greene County, the trial court did not examine the underlying 

economics of the project at issue, but instead denied validation because 

the local development authority only presented “scant and conclusory 

testimony” of the project’s economic benefits for the county.  296 Ga. at 

727.  In particular, the court referenced “the cost to the taxpayers of 

Greene County and the evidence about the economic benefit of the 

proposal was not overwhelming.”  Id.  This review contained no economic 

analysis of the underlying project but focused instead on whether the 

development authority had established the project’s economic benefits.   

In Carter, the court reversed an order validating a bond and 

remanded for the superior court to apply the proper standard.  The trial 

court in that case erred in two ways.  First, it improperly reviewed the 

discretion of the municipal authorities rather than, as a trier of fact, 

using its own discretion to determine issues based on the evidence 

presented.  93 Ga. App. at 20–21.  Second, the trial court applied an 

abuse of discretion standard in its “sound, feasible, and reasonable” 

determination.  Id. at 21–22.   
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Accordingly, while Carter rejected an abuse of discretion standard 

as improper, it is not clear how much deference a trial court should give 

to the economic determinations of local development authorities.  93 Ga. 

App. at 20–21.  Carter further clarifies that some level of deference to the 

municipal authorities is appropriate, 93 Ga. App. at 20–21, but does not 

say how much.  Savage v. State, 297 Ga. 627 (2015) provides the clearest 

and most recent guidance on this point.  There, the Court examined the 

validity of revenue bonds for the Atlanta Braves’ stadium under various 

provisions of the Georgia Constitution, confirming the trial court’s 

determination that the project was “sound, feasible, and reasonable” 

because the bonds did not violate any constitutional provisions.  Id. at 

632.  To rule on one of these challenges, the Court had to determine 

whether the project would benefit the public.  The Court “defer[red] to 

the express findings of [the local authorities] that the stadium project 

will provide public benefits, particularly where those findings do not 

appear unreasonable” and where “no actual evidence to the contrary” has 

been presented.  Id. at 637–38 (citation omitted).  This is the standard 

the trial court should have applied. 
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B. The trial court imposed the wrong burden of proof.  

Even if it were proper for the trial court to consider the Project’s 

economic feasibility, the JDA was not required to make a prima facie

showing that the Project was economically feasible.  R-2 at 1238 & n.6.  

It is explicit in Georgia law that “[t]he economic feasibility of the plan is 

not required to be shown by the state in its petition.”  Rich, 237 Ga. at 

295 n.2.  Thus, the Intervenors had the burden to introduce evidence that 

the Project is not economically feasible.  The Intervenors did not meet 

that burden.  Instead of presenting evidence, the Intervenors raised the 

issue of Rivian’s “financial wherewithal” on cross-examination.  R-2 at 

1235.  They then attempted to bolster their cross-examination merely 

with two publicly-filed documents required by the SEC for publicly-

traded companies.  Two general SEC filings that do not address the 

specifics of the Project cannot overcome the JDA’s specific findings 

related to the Project and its local effects. 

C. The JDA presented overwhelming evidence the Project 
was “sound, feasible, and reasonable.” 

The JDA submitted overwhelming evidence supporting the 

Project’s feasibility.  The JDA presented evidence that, as of March 31, 

2022, Rivian had $21.3 billion in assets, including $16.4 billion of cash 

on hand.  R-2 at 1222–23, R-4 at 256.  Based on these assets, the State 
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and the JDA can reasonably expect Rivian will be able to meet its 

contractual obligations.  The trial court acknowledged the State’s 

reliance on these figures, but then speculated based on information 

taken out of context to discredit the State’s reasoned determination.  The 

trial court found “such reliance is undercut by the fact that company is 

depleting money at an alarming rate of $1.579 billion per calendar 

quarter.”  R-2 at 1237.  The trial court concluded “Rivian’s cash reserves 

are quickly drying up.”  Id. 

As a threshold issue, to the extent the trial court should have 

conducted a feasibility analysis at all, it should have applied the 

standard of review from Savage and deferred to the JDA’s express 

findings the Project will provide public benefits, especially because 

“those findings do not appear unreasonable” and the Intervenors 

presented “no actual evidence to the contrary.”  Savage, 297 Ga. at 637–

38. 

Assuming the trial court had applied Savage, it committed three 

errors in its analysis.  First, Rivian’s SEC filings are meant to be 

cautionary and warn potential investors about worst-case risks of 

purchasing Rivian stock.  See, e.g., Halperin v. eBanker USA.com, Inc., 

295 F.3d 352, 359 (2d Cir. 2002) (“Cautionary language in securities 
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offerings is just about universal.”); In re FBR Inc. Sec. Litig., 544 F. Supp. 

2d 346, 360 (S.D.N.Y. 2008) (cautionary statements of risk are 

“ubiquitous in securities filings”).  They do not necessarily reflect likely 

outcomes or warrant pessimism about Rivian’s future performance.  R-4 

at 104–06, 111–12.  Second, the trial court ignored positive predictions 

about Rivian’s future performance in the SEC filings.  The filings note 

Rivian’s recent capital decreases reflect significant front-end 

investments in research and development, expansion of operations, 

production ramp-up, and scaling the business.  Id. at 205, 211–12, 286, 

288.  The State’s witness testified this spending pattern is typical for 

electric vehicle companies that are “ramping up their production.”  Id. at 

111–12.  Third, the trial court relied on worst-case speculation based on 

the SEC filings rather than viewing them in context.  Rivian’s 10-Q and 

the burn rate described therein are snapshots that are accurate at the 

time the 10-Q was issued.  They are not necessarily fixed facts that will 

remain unchanged.  Rivian could cut its operating costs or raise an 

additional round of capital, thereby increasing its cash reserves.  Nor did 

the trial court account for the large numbers of pre-orders Rivian has 

received, which demonstrate substantial future revenue.  Further, 

Rivian’s contractual commitments in the Agreement are direct evidence 
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of Rivian’s intentions for its cash reserves, a fact the trial court ignored 

in its analysis. 

IV. The trial court ignored the JDA’s evidence the Project will 
benefit the general welfare of the local community. 

The trial court found the JDA failed to establish the Project’s 

benefit to the general welfare of the local community through prima facia 

evidence.  R-2 at 1239.  In the first instance, it is questionable the extent 

to which this is a statutory requirement that must be met.  Secondly, 

even if required, the JDA presented ample evidence establishing the 

Project’s benefits.  The JDA presented this evidence in two formats: 

through the transaction documents and testimony.  The Bond Resolution 

explains “the Project will increase employment in the territorial area of 

the Issuer and thereby develop and promote . . . the general welfare 

within the territory of the Issuer[.]”  R-2 at 48.  The Agreement also 

shows that 7,500 jobs with guaranteed average annual salaries and 

benefits will be created and that an initial $5 billion investment will 

occur.  R-2 at 389, 395, 493, 504, 515; R-4 at 28.  The Agreement’s PILOT 

payment schedule shows the Project will generate $300 million in 

revenue for the local community.  R-2 at 512–13.  The JDA also presented 

testimonial evidence that the Project will give rise to these benefits, as 
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well as the indirect benefit of new local tax proceeds from growth in the 

construction, housing, and retail sectors.  See, e.g., R-4 at 93–95, 102–03. 

The trial court ignored this evidence and found the JDA did not 

meet its prima facie burden on this issue.  R-2 at 1238–39.  Instead, the 

trial court picked holes in the testimonial evidence, stating that Mr. 

Capezzuto’s testimony showed that the State only analyzed its own rate 

of return on direct grants and that Mr. Silvio’s testimony showed the 

JDA’s lack of analysis of the burden on local governments from 

“increased maintenance, infrastructure, and payroll costs incurred by 

each affected county.”  Id. at 1239.  The trial court also faulted the JDA 

for not analyzing whether Rivian’s $300 million PILOT payments would 

cover local community expenses incurred due to the Project.  Id. 

As an initial matter, the trial court held the JDA to a higher 

burden than is required for a prima facie showing.  Prima facie evidence 

is facially “good and sufficient to establish a given fact, though it can 

ultimately be rebutted or contradicted.”  Cohen v. Rogers, 338 Ga. App. 

156, 162 (2016).  In the bond-validation context, contractual payments 

guaranteeing bonds are sufficient evidence of feasibility to satisfy this 

burden.  See Reed v. State, 265 Ga. 458, 459 (1995).  Instead of examining 

whether the JDA’s documentary evidence satisfied its prima facie
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burden, the trial court required studies of projected local infrastructure 

and government costs.  But this sort of impact study is not a required 

part of bond-issuance analysis for development authorities.  O.C.G.A. 

§ 36-62-2(6)(N) (bond issuance requires development authority to find 

only that the project would promote “trade, commerce, industry, and 

employment opportunities”).  Merely identifying a study that could have 

been performed “without pointing to any specific requirement for a 

study” does not defeat a bond validation where, as here, “the bond 

proposal was passed by the proper legislative bodies and within their 

scope of authority.”  Berry v. City of E. Point, 277 Ga. App. 649, 655 

(2006).  Thus, the trial court erroneously required more than the showing 

made in the bond-issuance documents.  Further, the trial court erred by 

not shifting the burden to the Intervenors after the JDA satisfied its 

initial burden.  The Intervenors presented no evidence the Project will 

not benefit the local community. 

The trial court also failed to consider the JDA’s evidence that local 

governments will bear very few infrastructure costs.  The State will bear 

many of these costs.  It will provide a $111 million grant to the JDA to 

offset costs of land acquisition, surveying, permitting, clearing and 

grading, wetland mitigation, and environmental protections.  R-2 at 411.  
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It will also fund roadway improvements.  Id. at 406–07.  For the other 

costs the local governments will bear, the transaction documents provide 

cost-covering plans.  Water and sewer improvements will be funded 

through user tap fees and water-usage rates.  See id. at 406, 546.  

Rivian’s PILOT payments will cover other costs, and local economic 

expansion caused by the Project will generate new tax revenues for local 

municipalities.  R-2 at 94–95; R-4 at 102–03. 

The trial court essentially substituted its own economic skepticism 

for the analysis of the multiple local governing bodies that entered into 

a specific agreement allocating the PILOT payments to the participating 

counties and municipalities.  For the court to reject the economic 

judgment of those local governments essentially presumed they were 

committing economic suicide to attract the Rivian project.  It makes no 

sense that the State and these local governments would compete with 

numerous other states and localities to win this project if it were not 

economically sound, feasible, and reasonable. 

V. The trial court should not have considered performance 
audit waivers. 

The trial court denied validation of the revenue bonds, in part 

because of concerns that the bonds were exempted from performance 

audits.  R-2 at 1228–32.  Despite recognizing that O.C.G.A. § 36-82-
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100(d) allows waiver of the audit and review requirements and that the 

JDA complied with the waiver procedure, the trial court concluded that 

“[i]t is not sound, feasible or reasonable” to exempt the Project from those 

requirements.  Id. at 1229, 1232.  The trial court reasoned that the 

performance audits are meant to ensure “‘the maximum possible benefit 

from the bond funds,’” so it could not validate the bonds without the 

audits.  Id. at 1232. 

This ruling ignores the clear language of O.C.G.A. § 36-82-100.  As 

an initial matter, subsection (c) makes clear that the performance audit 

requirement applies only when a “local authority [is] expending bond 

proceeds.”  Id. § 36-82-100(c).  Here, Rivian, not the JDA—the local 

authority—is spending the bond proceeds due to the bonds-for-title 

structure.  Additionally, subsection (d) provides a procedure for waiving 

the audit requirements.  See id. § 36-82-100(d).  As the trial court 

correctly noted, the JDA fully complied with the statutory waiver 

procedure.  R-2 at 1232.  Thus, the trial court erred by requiring the JDA 

to comply with a condition it expressly waived via statute. 

Case A23A0596     Filed 11/28/2022     Page 45 of 47



40 

CONCLUSION 

For the reasons above, this Court should reverse the trial court’s 

order and remand with instructions to validate the revenue bonds. 
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